U.S. Fish and Wildlife Serv., Interior

state the time, place, and reason for
the seizure.

§12.12 Appraisement.

The Service shall determine the
value of any cargo, of a vessel or other
conveyance employed in unlawful tak-
ing, seized under the Marine Mammal
Protection Act, 16 U.S.C. 1361 et seq.,
and the value of any property seized
under the Endangered Species Act, 16
U.S.C. 1531 et seq.; Eagle Protection
Act, 16 U.S.C. 668 et seq.; Airborne
Hunting Act, 16 U.S.C. 742j-1, et seq.; or
the Lacey Act Amendments of 1981, 16
U.S.C. 3371 et seq. If the seized property
may lawfully be sold in the United
States, its domestic value shall be de-
termined in accordance with §12.3. If
the seized property may not lawfully
be sold in the United States, its value
shall be determined by other reason-
able means.

[47 FR 56860, Dec. 21, 1982]

Subpart C—Forfeiture Proceedings

§12.21 Criminal prosecutions.

If property is subject to criminal for-
feiture, such forfeiture will be obtained
in accordance with the Federal Rules of
Criminal Procedure.

§12.22 Civil actions to obtain forfeit-
ure.

The Solicitor may request the Attor-
ney General to file a civil action to ob-
tain forfeiture of any property subject
to forfeiture under the Airborne Hunt-
ing Act, 16 U.S.C. 742j-1; Lacey Act, 18
U.S.C. 43-44; Lacey Act Amendments of
1981, 16 U.S.C. 3371 et seq.; Black Bass
Act, 16 U.S.C. 851 et seq.; Marine Mam-
mal Protection Act, 16 U.S.C. 1361 et
seq.; Migratory Bird Treaty Act, 16
U.S.C. 703 et seq.; Migratory Bird Hunt-
ing Stamp Act, 16 U.S.C. 718 et seq.;
Eagle Protection Act, 16 U.S.C. 668 et
seq.; or Endangered Species Act, 16
U.S.C. 1531 et seq.. Before any such ac-
tion is filed against property subject to
forfeiture under the Lacey Act, 18
U.S.C 43, or against property, other
than the cargo of a vessel or other con-
veyance employed in unlawful taking,
subject to forfeiture under the Marine
Mammal Protection Act, 16 U.S.C. 1361
et seq., a civil penalty must first be as-
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sessed in accordance with the statute
and applicable regulations, and no such
action may be filed more than 30 days
after the conclusion of civil penalty as-
sessment proceedings.

[47 FR 56860, Dec. 21, 1982]

§12.23 Administrative forfeiture pro-
ceedings.

(@) When authorized. Whenever any
property subject to forfeiture under the
Eagle Protection Act, 16 U.S.C. 668 et
seq., or Airborne Hunting Act, 16 U.S.C.
742j-1, or any wildlife or plant subject
to forfeiture under the Endangered
Species Act, 16 U.S.C. 1531 et seq., or
any fish, wildlife or plant subject to
forfeiture under the Lacey Act Amend-
ments of 1981, 16 U.S.C. 3371 et seq., is
determined under §12.12 to have a value
not greater than $100,000, the Solicitor
may obtain forfeiture of such property
in accordance with this section.

(b) Procedure—(1) Notice of proposed
forfeiture. As soon as practicable fol-
lowing seizure, the Solicitor shall issue
a notice of proposed forfeiture.

(A) Publication. The notice shall be
published once a week for at least
three successive weeks in a newspaper
of general circulation in the locality
where the property was seized. If the
value of the seized property as deter-
mined under §12.12 does not exceed
$1000, the notice may be published by
posting, instead of newspaper publica-
tion, for at least three successive
weeks in a conspicuous place accessible
to the public at the Service’s enforce-
ment office, the U.S. District Court or
the U.S. Customhouse nearest the
place of seizure. In cases of posting, the
date of initial posting shall be indi-
cated on the notice. In addition to
newspaper publication or posting, a
reasonable effort shall be made to
serve the notice personally or by reg-
istered or certified mail, return receipt
requested, on each person whose where-
abouts and interest in the seized prop-
erty are known or easily ascertainable.

(B) Contents. The notice shall be in
substantially the same form as a com-
plaint for forfeiture filed in United
States District Court. The notice shall
describe the property, including, in the
case of motor vehicles, the license, reg-
istration, motor, and serial numbers.
The notice shall state the time and



§12.23

place of seizure, as well as the reason
therefor, and shall specify the value of
the property as determined under
§12.12. The notice shall contain a spe-
cific reference to the provisions of the
laws or regulations allegedly violated
and under which the property is sub-
ject to forfeiture. The notice shall
state that any person desiring to claim
the property must file a claim and a
bond in accordance with paragraph
(b)(2) of this section, and shall state
that if a proper claim and bond are not
received by the proper office within the
time prescribed by such paragraph, the
property will be declared forfeited to
the United States and disposed of ac-
cording to law. The notice shall also
advise interested persons of their right
to file a petition for remission of for-
feiture in accordance with §12.24.

(2) Filing a claim and bond. Upon
issuance of the notice of proposed for-
feiture, any person claiming the seized
property may file with the Solicitor’s
office indicated in the notice a claim to
the property and a bond in the penal
sum of $5,000, or ten per centum of the
value of the claimed property, which-
ever is lower, but not less than $250.
Any claim and bond must be received
in such office within 30 days after the
date of first publication or posting of
the notice of proposed forfeiture. The
claim shall state the claimant’s inter-
est in the property. The bond filed with
the claim shall be on a United States
Customs Form 4615 or on a similar
form provided by the Department.
There shall be endorsed on the bond a
list or schedule in substantially the
following form which shall be signed by
the claimant in the presence of the wit-
nesses to the bond, and attested by the
witnesses:

List or schedule containing a particular
description of seized article, claim for which
is covered by the within bond, to wit:

The foregoing list is correct.

Claimant
Attest:

The claim and bond referred to in this
paragraph shall not entitle the claim-
ant or any other person to possession
of the property.

(3) Transmittal to Attorney General. As
soon as practicable after timely receipt
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by the proper office of a proper claim
and bond in accordance with paragraph
(b)(2) of this section, the Solicitor shall
transmit such claim and bond to the
Attorney General for institution of for-
feiture proceedings in U.S. District
Court.

(4) Motion for stay. Upon issuance of
the notice of proposed forfeiture, any
person claiming the seized property
may file with the Solicitor’s regional
or field office indicated in the notice a
motion to stay administrative forfeit-
ure proceedings. Any motion for stay
must be filed within 30 days after the
date of first publication or posting of
the notice of the proposed forfeiture.
Each motion must contain:

(i) The claimant’s verified statement
showing that he or she holds absolute,
fee simple title to the seized property,
free and clear of all liens, encum-
brances, security interests, or other
third-party interests, contingent or
vested; and (ii) the claimant’s offer to
pay in advance all reasonable costs an-
ticipated to be incurred in the storage,
care, and maintenance of the seized
property for which administrative for-
feiture is sought. Where a stay of ad-
ministrative forfeiture proceedings
would not injure or impair the rights of
any third parties and where the claim-
ant has agreed to pay in advance an-
ticipated, reasonable storage costs as-
sociated with the granting of a stay,
the Regional or Field Solicitor as ap-
propriate may, in his discretion, grant
the motion for stay and specify reason-
able and prudent conditions therefor,
including but not limited to the dura-
tion of the stay, a description of the
factors which would automatically ter-
minate the stay, and any requirement
for a bond (including amount) to secure
the payment of storage and other
maintenance costs. If a motion for stay
is denied, or if a stay is terminated for
any reason, the claimant must file, if
he or she has not already done so, a
claim and bond in accordance with
paragraph (b)(2) of this section not
later than 30 days after receipt of the
Solicitor’s Office denial or termination
order. Failure to file the claim and
bond within 30 days will result in sum-
mary foreiture under paragraph (c) of
this section.
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(c) Summary forfeiture. If a proper
claim and bond are not received by the
proper office within 30 days as specified
in paragraph (b)(2) of this section, the
Solicitor shall declare the property for-
feited. The declaration of forfeiture
shall be in writing, and shall be sent by
registered or certified mail, return re-
ceipt requested, to the Service and to
each person whose whereabouts and
prior interest in the seized property are
known or easily ascertainable. The dec-
laration shall be in substantially the
same form as a default judgment of for-
feiture entered in United States Dis-
trict Court. The declaration shall de-
scribe the property and state the time,
place, and reason for its seizure. The
declaration shall identify the notice of
proposed forfeiture, describing the
dates and manner of publication of the
notice and any efforts made to serve
the notice personally or by mail. The
declaration shall state that in response
to the notice a proper claim and bond
were not timely received by the proper
office from any claimant, and that
therefore all potential claimants are
deemed to admit the truth of the alle-
gations of the notice. The declaration
shall conclude with an order of con-
demnation and forfeiture of the prop-
erty to the United States for disposi-
tion according to law.

[45 FR 17864, Mar. 19, 1980, as amended at 46
FR 44759, Sept. 8, 1981; 47 FR 56860, Dec. 21,
1982; 50 FR 6350, Feb. 15, 1985]

§12.24 Petition for remission of forfeit-
ure.

(a) Any person who has an interest in
cargo, of a vessel or other conveyance
employed in unlawful taking, subject
to forfeiture under the Marine Mam-
mal Protection Act, 16 U.S.C. 1361 et
seq., or any person who has an interest
in any property subject to forfeiture
under the Endangered Species Act, 16
U.S.C. 1531 et seq.; Eagle Protection
Act, 16 U.S.C. 668 et seq.; Airborne
Hunting Act, 16 U.S.C. 742j-1; or the
Lacey Act Amendments of 1981, 16
U.S.C. 3371 et seq., or any person who
has incurred or is alleged to have in-
curred a forfeiture of any such prop-
erty, may file with the Solicitor or,
when forfeiture proceedings have been
brought in U.S. District Court, the At-
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torney General, a petition for remis-
sion of forfeiture.

(b) A petition filed with the Solicitor
need not be in any particular form, but
it must be received before disposition
of the property and must contain the
following:

(1) A description of the property;

(2) The time and place of seizure;

(3) Evidence of the petitioner’s inter-
est in the property, including con-
tracts, bills of sale, invoices, security
interests, certificates of title, and
other satisfactory evidence; and

(4) A statement of all facts and cir-
cumstances relied upon by the peti-
tioner to justify remission of the for-
feiture.

(c) The petition shall be signed by
the petitioner or the petitioner’s attor-
ney at law. If the petitioner is a cor-
poration, the petition must be signed
by an authorized officer, supervisory
employee, or attorney at law, and the
corporate seal shall be properly affixed
to the signature.

(d) A false statement in the petition
may subject the petitioner to prosecu-
tion under title 18, U.S. Code, section
1001.

(e) Upon receiving the petition, the
Solicitor shall decide whether or not to
grant relief. In making a decision, the
Solicitor shall consider the informa-
tion submitted by the petitioner, as
well as any other available information
relating to the matter.

(f) If the Solicitor finds the existence
of such mitigating circumstances as to
justify remission or mitigation of the
forfeiture or alleged forfeiture, the So-
licitor may remit or mitigate the same
upon such terms and conditions as may
be reasonable and just or may order
discontinuance of any proceeding under
§12.23

(g) If the Solicitor decides that relief
should not be granted, the Solicitor
shall so notify the petitioner in writ-
ing, stating in the notification the rea-
sons for denying relief. The petitioner
may then file a supplemental petition,
but no supplemental petition shall be
considered unless it is received within
60 days from the date of the Solicitor’s
notification denying the original peti-
tion.

[45 FR 17864, Mar. 19, 1980, as amended at 47
FR 56861, Dec. 21, 1982]



